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.1 NTRODUCTI ON

1. A Cooperation Service Agreenent relating to the enpl oynent of the
Canadi an War Crinmes Investigation Team dated 16 June 1993, and agreed to by
the representatives of the United Nations and the Governnment of Canada

provi des the legal franmework for a pilot study on the issue of rape to be
conducted in Sarajevo.

2. Three people, two mlitary police investigators and one military | awer
conducted the pilot study. Al nenbers of this sub-team are fenale.

3.The rationale for attenpting the pilot study in Sarajevo was that the State
Comm ssion for Gathering Facts on War Crinmes in the Republic of Bosnia and
Herzegovina (BiH) and the League for the Help of Victins of Genocide are
located in Sarajevo. During a visit in April by the Conm ssion's Chairman and
Rapporteur for On-site Investigations, conversations with menbers of these
groups indicated that they had already collected, and could make avail able, a
substantial anmount of information on this issue.

1. OBJECTIVE

4, The original objective of the pilot study was to prepare a report
assessing the feasibility of prosecuting alleged perpetrators and, if
practicable, their superiors in certain individual rape cases.

1. METHODOLOGY

5. It is useful to outline the actual work done in Sarajevo in order to
convey the practical possibilities of such an investigation

(a) Thursday, 24 June 1993 - the teamarrived in Sarajevo in the early
afternoon. A neeting was held with the four interpreters assigned to the
group. After assessing the linguistic capabilities and tenperanents of the
interpreters, two wonen were selected to work on this project. Due to the
dangers and difficulties of travelling to and fromthe Holiday Inn, it was
decided that the interpreters should also stay at the hotel. This turned out
to be a wise decision, since they were extensively enployed in translating
statenents in the evenings, which would have been inpossi bl e outside the Hotel
due to lack of electricity.

(b) Friday, 25 June 1993 - a norning neeting was held with
representatives of the State Conm ssion for Gathering Facts on War Crines in
the Republic of Bosnia and Herzegovina and the League for the Help of Victins
of Genocide. As a result of that nmeeting, the teamreceived a conputer Iist
of the informati on held by, as understood at the tine, the League, which was
descri bed as the organi zati on which coordinated all avail able infornmation on
this issue. The list was in Bosnian and divided into five parts: victins,

Wi tnesses, incidents, alleged perpetrators, and docunents. At that neeting,
the teamal so net Ms. Azra Snmjovi¢é¢ the Vice-President of the League and its
representative on the BiH War Crinmes Comm ssion. Arrangenments were nade with
her to visit the KoSevo Cinic, where a nunber of victinms of rape had been
treated and where the |l eague files were kept. The team had been i nformed
previously by the On-site Rapporteur that during his and the Chairnan's
earlier visit the League had stated that it had 89 files on nanmed individuals
who had been raped. Ms. Snmajovic¢ during this neeting indicated that she
believed that only about 15 victinms might still be available in Sarajevo for
interviews.
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(c) Saturday, 26 June 1993: Work continued on the translation and
inputting of information fromthe list. In the afternoon, a visit was made to
the KoSevo Clinic. Dr. Sim¢, the Head of Gynaecol ogy and Cbstetrics, gave
the teama tour of those facilities. He indicated that 24 wonen had been
treated in the past year as a result of rape and five had received abortions.
None of themwere currently hospitalized. He did, however, introduce the team
to a 13-year old girl who he had operated on for a ruptured appendi x, but who
had suffered other internal injuries as a result of being raped. Dr. Sim¢
i ndi cated that she was not yet strong enough to be interviewed, but that if we
contacted himlater in the week he would arrange for an interview. The team
then went to another building in the KoSevo Cinic conplex, which was the
headquarters of the League. There the Teamnmet with Ms. Snajovié¢ and Dr.
Sadi j a Hadzi sovi ¢, a psychol ogi st and the head of the League. After sone
di scussion, we established that the League had only nine files, seven of which
related to wonen who had been raped. These files consisted of a single
i nformati on sheet which was filled out on the victim The team was i nforned
that all the sane material was available in the files of the Bosnian Var
Crimes Comm ssion. Arrangenments were nade to obtain access to the files at
the earliest possible date.

(d) Sunday, 27 June 1993: All the nmaterial was entered into notebook
computers provided by the Comm ssion. The team had devel oped a sinplified
dat abase programre, based on the Chairnman's information sheets.
Unfortunately, even this nore sinplified version proved unworkabl e under
"field conditions"; consequently, the investigators devel oped an even sinpler,
but workable, format. Information was sought from various UN sources
regardi ng the rape issue.

(e) Monday, 28 June 1993 - the two investigators obtai ned perm ssion
to take the 105 files identified by the Bosnian War Crinmes Commi ssion as
relating to rape to UNPROFOR Saraj evo Sector to be photocopied. It is perhaps
useful to enphasize the great ampunt of tinme it takes in Sarajevo to achieve
tasks which mght take only a few hours in a nore nornmal European or North
Arerican context. There were no tel ephones, in nbst cases no electricity, and
severe restrictions on novenent due to sniper fire and shelling, in addition
to having to work through interpreters.

(f) Tuesday, Wednesday, 29-30 June 1993: Translated and i nput
information fromthe file.

(9) Thursday, 1 July 1993: |Investigators conducted an interview of
the young girl in the Kosevo dinic who had been identified as a victim of
rape. Dr. Sim¢ also informed the investigators that another woman who was
four nonths pregnant had just cone in that day asking for an abortion. She
was identified by himas a rape victimwho had been recently exchanged by the
Bosni an-Serb authorities as part of a personnel exchange. He indicated that
he woul d speak with her and ask if she would agree to be interviewed. Wrk
al so began on correlating the informati on being translated and input. Two
primary candi dates for interviewing were selected. Prelimnary discussions
with representatives of the Bosnian War Crinmes Conmmi ssion and the League
indicated that it would be inpossible for themto nake those two people, or
i ndeed any other victins, available for interviews.

(h) Friday, 2 July 1993: A formal request was conveyed to the Bosnian
War Crines Conmission that the two victins identified be nade available for an
interview. It was decided that the best tine and | ocati on would be 0900h on
Monday at the Bosnian War Crines Commission's offices. The translating and
i nput of information fromfiles continued.

(i) Saturday, 3 July 1993: The teamwas confined to hotel for nobst of
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the day due to heavy shelling. UNPROFOR vehicles were not on the streets.
The translation, input and correlation of reports was conti nued.

(J) Saturday, 4 July 1993: The team | eader went to the KoSevo Cinic
to determine if the woman identified by Dr. Simi ¢ was available to be
interviewed. Unfortunately, due to the influx of patients as a result of the
heavy shelling the day before, she had al ready been rel eased. The
translation, input, and correlation of the reports was continued.

(k) Monday, 5 July 1993: The investigators went to the Bosnian War
Crimes Comm ssion offices to conduct the two interviews. Regrettably, the
Bosni an WAr Crinmes Commission indicated it had been unable to arrange the
interviews. The translation, input, and correlation of reports received was
conti nued.

6. The net hodol ogy followed by the teamwas to first obtain all rel evant
information in the possession of |ocal groups in order to avoid unnecessary
del ays and duplication of effort. This nmaterial was then translated with
priority being given to those files where it was indicated, or seened nost
likely, that the victimwas still available to be interviewed. The
information fromthese files was then input in a sinple, but effective,

dat abase to enhance preservation, correlation, and future use of the

i nformati on. Concurrently, as victinms becane available, and if they were
willing to speak to investigators, interviews were conducted. These
interviews were recorded on audio and video tape. It was the intention of the
team had circunstances permitted, to also interview other witnesses to
specific incidents.

V. RESULTS
7. The team acquired a print-out of the BiH War Crines Conmission's
dat abase containing all the information identified as relating to the issue of
rape. The database is organized into five categories, listing 126 victi ns,

113 incidents, 252 alleged perpetrators, 73 witnesses, and 100 docunents.

8. In addition, the team acquired copies of all the files in the possession
of the BiH War Crinmes Conmission and identified as relating to rape. A tota
nunmber of 105 were obtained. All the material obtained fromthe Bi H Wr
Crimes Conmi ssion was in Bosnian and had to be translated. A first review of
these files indicated that approximately eighty relate to allegations of rape.
At best, these files consist, of copies of victinms' handwitten statenents.

At worst, they contain a newspaper article or a governnent statenent. The nost
conplete file contains a single statement froma victimor a witness. The

i nformati on has been translated, input, and incorporated into the analysis of,
Annex | X, Rape and Sexual Assault.

9. The team had a video and audi o record of the interview of the 13 year-
old girl who was identified as a victimof rape.

V. LEGAL ANALYSI S

10. The 1907 Regul ati ons Respecting the Laws and Custonms of War on Land,
recogni zed as custonary international law, provide at article 46: "Fanily
honour and rights, the lives of persons . . . nust be respected.” It is
subnmitted that in the context and | anguage of the tinmes, this clearly

i ndi cates that rape, as a contravention of "famly honour,"” is not permssible
conduct .
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11. Under Ceneva Conventions | and Il, Wunded and Sick on Land and Wbunded,
Sick and Shi pwrecked at Sea, the protection provided to wonen fromrape is a
combi nati on of the prohibition under article 12 against "violence to their
persons” and the injunction that they be "treated humanel y" and "be treated
with all consideration due to their sex."

12. Wrren conbat ants are protected agai nst rape while being held as prisoners
of war under articles 13 and 14 of Geneva Convention |11, which provide:

"Prisoners of war rmust at all tines be treated hunmanely.

Any unl awmful act or om ssion by the Detaining Power causing death
or seriously endangering the health of a prisoner of war inits
custody is prohibited, and will be regarded as a serious breach of
the present Convention . . . prisoners of war nust at all tinmes be
protected, particularly against acts of violence . . . and agai nst
insults . . . . Prisoners of war are entitled in all circunstances
to respect for their honour. Wnen shall be treated with all the
regard due to their sex . "

13. This analysis has as its foundation, the opinion of the Conm ssion of
Experts, expressed in paragraph 45 of its Interim Report (S/25274) of 10
February 1993 that:
" the character and conplexity of the arned conflicts
concerned, conbined with the web of agreements on humanitarian
i ssues the parties have concl uded anong thensel ves, justify an
approach whereby it applies the law applicable in international
arned conflicts to the entirety of the armed conflicts in the
fornmer Yugoslavia."

Even if this were not the case, the Federal Republic of Yugoslavia, as a
successor state to the former Socialist Federal Republic of Yugoslavia, as
well as Croatia, Slovenia, and BiH, by declaration, are bound by conmobn

article 3 of the Geneva Conventions of 1949, prohibiting . . . "violence to
life and person . . . [and] . . . outrages upon personal dignity, in
particular humliating and degrading treatnment” . . . and article 4[2] of
Protocol Il of 1977 to the Geneva Conventions of 1949, prohibiting
"outrages upon personal dignity, in particular . . . rape, enforced
prostitution and any form of indecent assault.” Rape is a war crine. 1In

conflicts to which international humanitarian |law applies, it is prohibited by
both custonmary | aw and specific treaties.

14.1t is only in Geneva Convention IV Relative to the Protection of Cvilian
Persons in Tine of War that rape is specifically and directly prohibited.

Article 27 provides: "Wnen shall be especially protected against any attack
on their honour, in particular against rape, enforced prostitution, or any
form of indecent assault."” Any such act which "wilfully causes great

suffering or serious injury to body or health" constitutes a grave breach
under article 146 of Geneva Convention I|V.

15. Articles 75 and 76 of 1977 Additional Protocol | to the Geneva Conventions
of 1949 contain specific prohibitions against rape, enforced prostitution and
i ndecent assault of any woman, whether a conbatant or a non-conbatant. These
articles prohibit:
" outrages upon personal dignity, in particular

hum | i ati ng and degradi ng treatnent, enforced prostitution and any
formof indecent assault . . . threats to conmt any of the
foregoing acts . . . Winen shall be the object of special respect
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and shall be protected in particul ar agai nst rape, forced
prostitution and any other form of indecent assault.”

16. As breaches of international humanitarian | aw, rape and those offences
associated with it, in addition to constituting domestic offences, are clearly
puni shabl e under the donestic |egislation of the former republics of

Yugosl avia to the extent that |egislation incorporates, in particular, the
Geneva Conventions and Protocol I.

17.To the extent that rape and those other offences associated with it

constitute grave breaches of the Geneva Conventions and Protocol |, other
States, pursuant to article 147 of Geneva Convention |V and articles 80, 88
and 89 of Protocol I, are required to take prosecutorial action in regard to

t hose persons agai nst whom a case has been nmade. Alternatively, those States
have a duty to cooperate in extraditing such persons.

18. Mbst recently, a nunber of such offences have been identified as falling
within the jurisdiction of the International Criminal Tribunal, established to
try serious war crinmes committed in the territory of the fornmer republics of
Yugosl avi a since January 1991

19. The essential elements of the offences of rape, enforced prostitution and

i ndecent assault are not specified in the applicable law. It is suggested
that it is reasonable to take the approach that rape requires evi dence of

vagi nal penetration, but that indecent assault enconpasses all other forns of
sexual assault on both nmale and fenmal e persons. Enforced prostitution of
femal e persons is prohibited under both Geneva Convention IV and Protocol 1.
Enforced prostitution of nmale persons is only directly prohibited under
Protocol |, though a strong argunment can be made that such a prohibition is

i ncorporated under a nore general heading. The essential elenent of enforced
prostitution would appear to be the forcing of an individual to engage in
various forns of sexual relations with a nunber of partners. It is considered
that there is no requirenent for an "exchange" of services of a sexual nature
for benefits. There is however a distinction between enforced prostitution
and multiple acts of rape. The fornmer would be nore appropriately charged
when an individual is held for a period of tine by an individual, severa

i ndividuals, or an organi zation and forced to engage in sexual relations with
multiple partners. Individuals, thenselves, nmight not actually rape a victim
but coul d neverthel ess be involved in keeping themin a situation of enforced
prostitution. The individuals who engaged in sexual acts with a victim of
enforced prostitution mght also be charged with rape or indecent assault.

20. The responsibility for such violations of international humanitarian |aw
woul d rest with the individual perpetrators, but also, through the doctrine of
command responsi bility, with those higher in the chain of command who not only
organi zed or condoned such action but also those who failed to deter or punish
such action by troops or other individuals under their command. The standard
commanders will be held to is: did they know, or ought they to have known (a
wi | ful blindness/reckl essness standard) that such actions were occurring and,
being in a position or otherw se obligated to prevent such violations, did
they fail to take the appropriate action.

V. PROSECUTI ON DI FFI CULTI ES

21. Rape and other associ ated of fences of a sexual nature are notoriously
underreported in al nost every society. This underreporting is exacerbated in
direct proportion to the degree a society denigrates a victimfor the offence
perpetrated upon himor her. This cultural inmpact nust be taken into account
when trying to obtain reports of rapes, as well as while conducting interviews
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with the victins and seeking the agreenent of the victins to testify before a
tribunal or simlar body.

22.1n order to obtain reports of rape incidents fromvictins it is recomended
that | ong-termcontacts be established with nedical, social, and religi ous
organi zations, which may be nore readily contacted by victins and which could
assi st themduring the traumatic decision to report the rape and process of
reporting. It is also reconmended that a standard nethod of obtaining
information from and tracking the location of, victins and w tnesses be

devel oped in conjunction with such organi zations in order to nmaxim ze the
preservation and useful ness of the initial reports received.

23. Consi derati on nust be given as to whether a victims identity can be fully
protected before and during trial proceedings, and whether a victins
testinmony can, in some cases, be given outside a tribunal setting (i.e. in
anot her |ocation, or in a "comm ssion evidence" setting).

24.1t would al so be useful to explore the extent to which the culture of a
particular victimwoul d permt testinony relating to other rapes and sexua
assaults which she or he may have w tnessed, even if the victimwi Il not
testify to what happened to her or hinself.

25.Even with victinse who are willing to give statenments or testinmony, there
may be severe difficulties in obtaining fromthemsufficient details to
substantiate convictions. For exanple, with relatively young and/or innocent
victinme with no prior sexual know edge and/or experience, obtaining a
description of what happened to them can be very difficult. There is a |ack
of concepts and terninology and a description nay be: "then many nen hurt ne
down there". It is recommended that technigues such as the use of

anatom cally-correct dolls be relied upon in interviews once it is established
this is culturally acceptable.

26. A consequence of such difficulties is that the conpletion and retention of
nmedi cal docunents substantiating reports of rape becone even nore vital.

VI1. LESSONS LEARNED
27. The nost inportant | essons |learned fromthis pilot study are:

(a) al though the informati on obtained fromthe Bosnian War Crines
Conmission is a useful starting point, it is neither as extensive nor as
conprehensive as the teamwas led to believe. Also it was not being gathered
and organi zed to assist in conducting investigations of offences nor in
preparing prosecutions;

(b) information is available froma variety of sources, both |ocal and
international (i.e. UNPROFOR) but it is considerably |less than "advertised"
In addition, it is not being preserved, collected, and organi zed with the idea
that it be useful for prosecution. To achieve that goal, dedicated personnel
nost effectively those with police investigatory and | aw of arnmed confli ct
backgrounds, should be depl oyed as soon as possible in a pre-prosecution
i nvesti gatory phase; and

(c) smal | teans, including a high proportion of female personnel
depl oyed for extended periods in specific geographic |ocations would be the
nost effective neans of gathering such information.



