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(") M. Cherif Bassiouni, Searching for Peace and Achieving Justice, 59 Law & Contemp.
Probs. 9, 10 (1996); see also Daniel Chirot, Modern Tyrants: The Power and Prevalence
of Evil in our Age (1994). Pierre Hassner, Violence and Peace: From the Atomic Bomb
to Ethnic Cleansing (1995); Rudolph J. Rummel, Death by Government (1994). See
also Erik Hobsbawm, The Age of Extremes: A History of the Word, 1914-1991 (1995);
See SIPRI Yearbooks 1975-1996. There were two reported studies in the PIOOM=
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=Newsletter and progress report in 1994 and 1995: A.J. Jongman & A.P. Schmid,
Contemporary Conflicts: A Global Survey of High and Lower Intensity Conflict and
Serious Disputes, 7 PIOOM Newsletter and Progress Report 14 (Winter 1995)
(Interdisciplinary Research Program on Causes of Human Rights violations, Leiden, The
Netherlands), and Study, 6 PIOOM Newsletter 17 (1994); Alex P. Schmid, Early
Warning of Violent Conflicts: Casual Approaches, in Violent Crime & Conflicts 47
(ISPAC 1997); PIOOM World Conflict Map 1994-1995, 7 PIOOM Newsletter, supra.

10,95 _yaloe Ui s ¢y il 59 Jaall GainT s D) e inall ¢ gy Gty 3 sana
Uas 4 il il 538 oy paladd) sladall ey sl Juils Laad 5kl £(1996)
¢(1995) Foall pedall (W A5l ALEN (e Dbl g Caiall :oyiula s (1994)
e casin st Gl oyl Lad Sl (1994) desSadl dF e S8 cJasy 4 gy
B 5.1996-1975 mm plall Sl €(1995) 19911914 allall & i s kil
11995 51994 & PIOOM Newsletter and Progress report “laas (itad jo il o3
O Llad) 5 Liall S shusall (50 jemn 15 pealaall o) puall cnsad 0 5 Glenisn 2
¢%) 14 PIOOM Newsletter and Progress report 7 ¢ _shdll cile Ul § e yall
Aoy el g ol () g Sl Cland Joa Al zalidl alai ) (1995
dase el clel juall Saa )3 casad o2 S €(1994) 17 PIOOM Newsletter 6
s gl pall a2 PIOOM ¢(1997) 47 el jpuall 5 caiall dayja Alaa ¢ e

&l prooM 7 ¢1995-1994
() Seesupranote 1. .1 Uiela kil

(®) M. Cherif Bassiouni, Impunity for International Crimes, 71 U. CoLo. L. REv. 409 (2000)

5 ) e S A s A lna 7] A gall ?3‘)'”;“ b algal) c—-"}“s“}ﬁ—‘“‘—%‘)—‘:‘dw
(2000) 409,45 535

(*) See M. Cherif Bassiouni, Sources of International Criminal Law, in 1 INTERNATIONAL

CRIMINAL LAW 38-46, 62-81 (M. Cherif Bassiouni ed., 2d ed. 1999)[AICL”].
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de O aSay o defacto a8l sl aSa o) g il 1l g0 (10 agalana U
o)) asloaia im jlaa dsadl inal pindll (s 28 Gl ae s Ojyre

38 (sl liadl ¢y 8 e ol sl I s (i paes iy 3 sana
LICL] (1999 « S8 JlaaY) ¢ s oy 5 3 5an0) 81-62 <46

OS5 paal! oagal 4S5 ¢ ol aaiaadl Al A jla YU )adl 5 daelaall 300y a5
61994 ale 8yl 5B iy 8 AaSaall Slindl ot 5 " AT B e lld
Al g ) pun tlagee Hl) JalSale jlae e ALSE ) haddl b o allall
e g s il o L) 055 ¢ ) 5 ild (1997) dneland) LY g i sl 5
(1999 il 1 «Ayisy salill pRS 3L Cu) il sl :Frontline ¢(1998) Wiblile dma
(02055 Agelead) 32Uy L8 3 sl ainadl (8 Al il 3012 )

(®) De facto impunity may occur either when the failure to investigate or prosecute is

intentional, though not sanctioned by law, or when a legal system is unable to meet its
obligations to investigate and prosecute. In some instances, a given state may be willing
but unable to carry out investigation and prosecution. This may occur in the aftermath
of conflict, when states are faced with many competing priorities. In these situations,
governments often fail to prioritize effective criminal justice and limit resources for
prosecutions or fail to ensure that positions are staffed with competent professionals
who pursue their functions with diligence and ethics. Thus, states without functioning
judicial systems impede the goals of international civil society to provide accountability
and justice. De jure impunity occurs when any of a number of appropriate
accountability mechanisms are preempted by the granting of amnesties or like measures.
These may include blanket amnesties covering a given period of time or applying to a
given group of persons or may be specifically given to an individual. The following
accountability mechanisms have been employed in the resolution of conflicts:
international  prosecutions, international investigatory commissions, national
investigatory and truth commissions, national prosecutions, lustration mechanisms, civil
remedies, mechanisms for victim compensation. See Bassiouni, Searching for Peace,
supra note 1, at 18-22. It should also be noted that de jure impunity also can result
when a state selects an inappropriate accountability mechanism, given the nature of the
violation. This is especially true when the selection of a particular mechanism excludes
all other forms. Thus, for example, a state may be fostering a policy of impunity if it
opts for a truth commission as an accountability mechanism for genocide with an
absolute bar on prosecution. Cumbersome legal procedures or inadequate periods of
limitations that operate to frustrate prosecution or civil claims for damages are further
examples.
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22 - 18 Ua B Laid | (il (ol (e danal) ¢ g I agale Jaall (a0
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(7) For example, the indictment of former and current leaders such as: (a) Augusto Pinochet

of Chile, see Regina v. Bartle and the Commissioner of Police for the Metropolis and

others, ex parte, Pinochet; Regina v. Evans and another and the Commissioner of Police

for the Metropolis and others, ex parte, Pinochet, House of Lords, 24 March 1999;

Warren Hoge, British Court Rules Pinochet Extraditable for Trial in Spain, N.Y. TIMES,

Oct. 8, 1999 (however, he was ultimately not extradited to stand trial in Spain when the

British Home Secretary found him to be too ill and allowed his return to Chile). On 8

August 2000, the Chilean Supreme Court announced its 14-6 decision to affirm the

Corte de Apelaciones’ decision to strip Pinochet of his immunity, thereby subjecting

him to trial and opening up the possibility of accountability for the 154 civil charges he

faces;_ (b) Slobodan Milosevic of Serbia, see Indictment of Slobodan Milosevic, No. IT-

99-93-1 (24 May 99)(violations of the laws and customs of war and crimes against

humanity)(it should be noted however that he was not indicted prior to the Kosovo

conflict as a result of the Dayton Peace Accords); (¢) Radovan Karadzic of the former

Republika Srpska in Bosnia, see Indictments of Radovan Karadzic, Nos. IT-95-18-1-1

(25 Jul. 95); IT-9505-1 (16 Nov. 95)(Srebrenica)(grave breaches of the 1949 Geneva
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Conventions, violations of the laws and customs of war, genocide, and crimes against
humanity); (d) Habre Hissene, see Norimitsu Onishi, An African Dictator Faces Trial in
His Place of Refuge, N.Y. TIMES, March 1, 2000, at A3. (The former dictator of Chad
was arrested on charges of torture in Dakar, Senegal where he had been living in exile
since his regime was toppled in 1990); and (e) Foday Sankoh and other members of the=
=Revolutionary United Front (RUF), see UN SCOR, 4186th mtg., U.N. Doc
S/RES/1314 (2000) (The rebel leader and other members of the RUF could face

prosecution if an independent court is created as requested by the Security Council).
aadgiy sasnd (1) e L5 Cadladl 5280 (mad AN 4 g QB s e
caaly caila e o0 AT s Al (8 Akl (e g 05l i L SR (il e )
Sz 05 41999 eole 24« Gudaa AL Bl aa L) f4nd i
2588 Gals g il 3 ASlaal andisiy ald LS il ) eladl
Sl AN 55 8 Ladie Lol (3 4ieSlaal Gllae aluy o 4dlé ld a2 ) 5) 1999
2000 st l 8 (8 (ol B2 sall Al a5 @l i ¥ Al dilla 5 (o ye 4
(Al s o Alianll ad y daSaall ) 8 2l (6-14) LeaSa s 8 Llad) daSad) caile
(ol Ao 58 je dide (5500 154 G 4l shun ol Jlaal) 8 5 AaSlaall Ay jaih 3 (g9
okl
El-Mercurio Electronico, Corte Suprema desfaro a pinochet por 14-6 , at

http : //www. Elmercurio. Cl/ noticias/ detalle noticia.asp?= 28769(8 August 2000).
No. ¢ g slia (2 52 shod LWl a5 501 o jall e 5 (B s shae 2525k ()

(Albaady) a8l ja g oyl Gl el g ol o8 ClSLenil) (1999 52 L 24) 1T-99-93-1
Osasaalaa iy oo S el 5l Jda sVl e a gy lasl SAlL sl g)
¢ (poludl
Al aa 5 el caiu gl (8 AL Sy jm A ) seen e ) G IS 53, ()
Nos .IT-95-18-1-1(25 Jul.95) IT. —9505-1(16Nov. ) (Serbrenica) ¢ J )< U sal )
33U 5 apad) il sl g ol 58 ClSlgil (1949 alad Caia CLBEY (5 S LS
ot S il sadian s i B s s s 2 ¢(AludY) 2 al ey A leal)
e gl 90 A3 22000 ooba T ¢ s @y g g cad sal Jaa o8 daSlaall 4al
Aia diall 8 iy LS G Jlriadly HLSIs o Cudail) daghy sl Gl ) gliSial)
(1990 (b 4y Aallay)

(¢ ) The five international investigative commissions are: (1) The 1919 Commission on the

10

Responsibilities of Authors of War and on the Enforcement of Penalties; (2) The 1943
United Nations War Crimes Commission; (3) The 1946 Far Eastern Commission; (4)
The 1992 Commission of Experts Established Pursuant to Security Council Resolution
780 (1992) to Investigate War Crimes and other Violations of International
Humanitarian Law in the Former Yugoslavia; and (5) The 1994 Independent
Commission of Experts Established Pursuant to Security Council Resolution 935 (1994)
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ol Bale Y 5 (Jall plaill e Lalaall dlyu oS 40 sal) 4iliad) 40 5 5usall
S L aytina Al g0 o B A Nand) 5 A g yanall ) gl St g dal) Ll
0L sale) 5 sall aUail) e Jalaall 4 ) g i il
Lals aSlae bl o 40 sal) 4t Alaad) 5 5ile ()l Sl13 aa g
L) g a2 ) (e adl e dlld e Jo Gad s SN 0l dpm e e
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to Investigate Grave Violations of International Humanitarian Law in the Territory of
Rwanda. See generally M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-
Five Years: The Need to Establish a Permanent International Criminal Court, 10 HARV.
Hum. RTs.J. 11-49 (1997).
ol B Gada)l Bl e Lalall 1919 dal (1) & sl Gaail olal Gued
=) 3,8 Aial (3) 1943 dladl cosadl 2l jad Bastiall aal) diad (2) ¢y sinl) At g
(1992) 780 @iy s¥) ulaa ) il 130 sLaiall 1992 lal o] il dind (4) 1946 alal
L st 5 (B (sl (LYl Gl (5 AY) STy coall= =al a8 il
Ay o) pdae Al Taan sliiadl 1994 alad Alfadl ol il dal (5) il
Dkl a5 sl (B (Jsal) Slay) o a5 jplaad) cSIgiY) & 3aaill (1994)935
A Aalall e Guma s el (103 5 ) Glud G (S smn By 3 gane dale Adiay
(1997) 49 — 11 i) sl 2 il 33 a 10 s Al 50 AaSna oLt
(9) The four ad hoc international tribunals are: (1) The 1945 Internationl Millitary Tribunal
to Prosecute Major War Criminals of the European Theater; (2) The 1946 International
Military Tribunal to Prosecute the Major War Criminal of the Far East; (3) The 1993
Internation Criminal Tribunal for the Former Yuogoslavia; and (4) The 1994
International Criminal Tribunal for Rwanda. See generally Bassiouni, From Versailles
to Rwanda, supra note 8.
L 518 By ool 5 Al e o L) ) ) cilandd) gl ¢ gy iy sl (10)
(1999) 795 43 sall ¢ saill
("' ) Norimitsu Onishi, Survivors Sadly Say, Yes, Reward the Tormentors, N.Y. TIMES, Aug.
30, 1999, at A4.
1999 bt | 30¢ s 525 1 udall | 58S cami 10 s 518 ol ¢ i) siannas 53
AdS
11



sl Aliall cladl L cdcalall Adaal)l ¢ 5 b galaly 1D gl
Ay Al AeSae (A (e Ly Budii 5acl8 L) 7 guin 5o (acaiily

o2y (b 5a b e LA (g (im yai o DI (e QS 128 ally
Al e el o A A pall ilall dSally cusal il cl ) gl
laed)l 3ok 5 )Ll Gldlall (50alK 1998 ale Caria 841 0
A al) 4 sl
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GUS 8 L 138 (e o)l 5 o (g (B 385 A sal) Alia]) ASaall
EO A a5 "l Ll o el " 4 sall 4lia) daSaal
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(12 ) THE UNITED NATIONS AND CAMBODIA 1991-1995 (1995); GENOCIDE AND DEMOCRACY IN
CAMBODIA: THE KHMER ROUGE, THE UNITED NATIONS, AND THE INTERNATIONAL
CoMMUNITY (Ben Kiernan ed., 1993). The United Nations and Cambodia are pursuing
some semblance of a tribunal to prosecute a few of the purported leaders. See generally
Advisory Services and Technical Cooperation in the Field of Human Rights, Situation of
Human Rights in Cambodia, Report of the Special Representative of the Secretary-
general for Human Rights in Cambodia, Mr. Thomas Hammarberg, Submitted in
Accordance with Resolution 1999/76, U.N. Doc. E/CN.4/2000/109 at para. 30-40 (13
Jan. 2000). =

10 52 (8 Akl seall 5 Baelaad) 3301 (1995) 1995 1991 Lo 52 5 5anal) aaYl=

sanial ae¥l (1993 (LS o dxh) (Jsall adiaall 5 aaiall ad) ¢ jesdl il

O5Sis Lgdl eaal I e (805 BN (e A8 LaSlaal Agiliie daSae oLl Glae Lo saS

Lo S (3 L) G3shn e (g8 (il ¢ bal 5 LYY G e Ry Sl 25

@ bl 5 2l ¢ a5 (b etY) s el s Sl) sl e i ¢
UN Doc.E/CN.4/2000/109 at para. 30-40 (31 jan.2000). 1999/76 ) Jall G 5 aria
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ol yall oda [8 83a] coall il ja ([ 7 5ala] Aplud) aca il s ([6 53]
il 3l lia ol 0 i ) ag e doal Sliall o gldll i lam dd g e
CLSEL Cpagiall (ald SV oY 5o ailidi o daSlaa g 3aiaill 4] oo 4 il
acl sl odn agitllde aie Gali SV oY pa A dladd g 2 ol oia Ji
Jan de i sl
L i lesaalan o Al dunse o Aol dsliall ASad) 3
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(13) See generally Roy S. Lee, The Rome Conference and its Contributions to International
Law, in THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE ROME STATUTE,
ISSUES, NEGOTIATIONS, RESULTS1-40 (Roy S. Lee ed., 1999) [hereinafter AMAKING OF
THE ROME STATUTE”]. For additional commentary on the Establishment of the Court,
see Otto Triffterer, Article 1: The Court, in COMMENTARY ON THE ROME STATUTE OF THE
INTERNATIONAL CRIMINAL COURT: OBSERVER'S NOTES, ARTICLE BY ARTICLE 51-64 (Otto
Triffterer ed., 1999) [hereinafter ACOMMENTARY ON ROME STATUTE”].
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e Lle Banail die Gaalae caa gansliie g i gl JSlal alaidd
e el sl O Sl (e e ja il dila ol Al ) Adald) )8
ol et o Al gl salpdl e amn Y A sall Alall AaSaalls el
3 o) aslal 50 5 pdle A L) o T palE aY) S Ll ida o oLl

Ad sl
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A sl Aliadl el o JalSall fase
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(** ) The term Acomplementarity” does not exist in the English language. Rather, the 1995
Ad Hoc Committee and 1996 PrepCom selected the term, which is a transposition from
the french term Acomplementarité,” to describe the relationship between the ICC and
national systems. See M. Cherif Bassiouni, Observations Concerning the 1997-98
Preparatory Committee’s Work, 13 NOUVELLES ETUDES PNALEs 5, 21 (1997). For a
discussion of the principle of complementarity, see generally John T. Holmes, The
Principle of Complementarity, in MAKING OF THE ROME STATUTE, supra note 13, at 41-
78. For additional commentary on Complementarity, see Sharon A. Williams, Article
17: Issues of admissibility, in COMMENTARY ON ROME STATUTE, supra note 13, at 383-
394.
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(*® ) Per Saland, International Criminal Law Principles, in MAKING OF THE ROME STATUTE,
supra note 13, at 189-216. For additional commentary on Applicable law, see Margaret
McAuliffe de Guzman, Article 21: Applicable Law, in COMMENTARY ON ROME
STATUTE, supra note 13, at 435-446.
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(** ) Article 21 should have been merged with Article 10 but was not because Part 2, which
contains Article 10 was not submitted to the Drafting Committee. Rather, it was sent
directly to the Committee of the Whole. See M. Cherif Bassiouni, Negotiating the
Treaty of Rome on The Establishment of an International Criminal Court, 32 CORNELL
INT’L L. J. 443, 457-460 (1999).
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(*® ) See generally Elizabeth Wilmshurst, Jurisdiction of the Court, in MAKING OF THE ROME

STATUTE, supra note 13, at 127-142. For additional commentary on Preconditions to
Jurisdiction, see Sharon A. Williams, Article 12: Preconditions to exercise of
jurisdiction, in COMMENTARY ON ROME STATUTE, supra note 13, at 329-342.

(bl Lo gy allad Jao (3 cdaSaall (aliaial s jliialy 5 Capd 5l Aale diay
Cabaiad Al Ja g pall Jsn Slidaill e 2 5all 142 - 127 B Bl 13 Giala
Slo Galaall 8 ¢ abiatia¥) A jlead Adual) Jag pal 112 sald) ey §ooola i

342 329 L3 13 Jals ulu) Ly alis

(' ) Article 12(3) in connection with a referral to the ICC by a non state party uses the terms

Athe crime in question” instead of Aa situation in which one or more crimes within the
jurisdiction of the court appear to have been committed.” In all other referrals to the
ICC, by a state party or the security council, the statute uses the term “situation,” which
is intended to exclude a possible selectivity of instances or individuals to be referred to
the ICC on an exclusive basis. The drafting of Article 12(3)(which was part of the Part
2 package that was sent directly to the Committee of the whole and not to the Drafting
Committee, see Bassiouni, Negotiating the Treaty of Rome, supra note 17) did not
intend to deviate from other methods of referrals. Thus, Article 12(3) must be read in
pari materia with Article 13 (Aa situation in which one or more crimes within the
jurisdiction of the court appear to have been committed@).
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(22 ) See M. CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES LAW AND

PRACTICE 356-367 (3d ed. 1996).

367 - 356 4dukiy sasiall GV Sl 58 (L sy Gnaghiall bl sy yd il

Lad Aallall 25,08 Jiad ¥ Ledl V) cdalaal) (alaidl Audle a& 19 (1996 A daulal)
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sk
) 1d. at 357. 357 A Gl gl

(** ) See for example the European Convention on the Transfer of Proceedings in Criminal
Matters, ETS. No. 73, 30 (March 1978); EUROPEAN INTER-STATE CO-OPERATION IN
CRIMINAL MATTERS 831 (E.M. Rappard and M. Cherif Bassiouni eds., 1991). Surrender
of individuals by one state to another is commonly done by means of extradition. See
BASSIOUNI, INTERNATIONAL EXTRADITION 385, supra note 22.

ETS. No. 73, «ailiall Jiluall 3 cile) Y Jail Ay g5 ¥ saalaal) Jlall Jupw eyl

54 o l) 831 ddliall Jiluad (& Jsall e a5 s¥) sl €30 (March 1978)

s s e w5 AT (U Ass Bk e A alid (1991 danks (s iy
e 22 Giala (385 Wlso (ae yaal) sl ¢ gy I (ae jaal) il 35k e

(* ) International human rights law norms provide for certain substantive and procedural

guarantees. These norms also arise under regional conventions such as the European
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Convention on Human Rights and Fundamental Freedoms. See THE PROTECTION OF
HUMAN RIGHTS IN THE ADMINISTRATION OF JUSTICE: A COMPENDIUM OF UNITED =
=NATIONS NORMS AND STANDARDS (M. Cherif Bassiouni ed., 1994); and M. Cherif
Bassiouni, Human Rights in the Context of Criminal Justice: Identifying International
Procedural Protections and Equivalent in National Constitutions, 3 DUKE JOURNAL OF
COMPARATIVE & INTERNATIONAL LAw 235-297(1993). See generally LES DROITS DE
L’HoMME A L’ AUBE DU XXle SIECLE (Karel Vasak ed., 1999).
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Sty a3 cdlilaadl duih gl ilall g A gall laadl el ja) lu Anlall Alaal) Bl

b (8 ) (B s8s dle diay Hlai(1993) 297 — 23508l 5 (sl o ilall

(1999 ks S JHIS) (p pdiall g aad ) o 8l
(*® ) See BASSIOUNI, INTERNATIONAL EXTRADITION, Supra note 22, at 357.
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(*) See generally Herman von Hebel and Darryl Robinson, Crimes within the Jurisdiction of
the Court, in MAKING OF THE ROME STATUTE, supra note 13, at 79-126. For additional
commentary on Ratione Materia, See Andreas Zimmerman, Article 5: Crimes within the
jurisdiction of the Court, in COMMENTARY ON ROME STATUTE, supra note 13, at 97-
107.=

oabaial G a0 el = Guingy iy Jis 0 Cles Aele Ay li=

Gladall 126 — 79 A3 iela oy, A8EY ol il delua 3 AaSadl

& )2l 5 30l —"Andreas Zimmerman " &3 Gl A ol alead) ol dailay)

297 813 Siela clag ) ) lail e Galanll 8 Al (abiandl) (alai Jala

.107
) For a discussion of the crime of genocide, see Matthew Lippman, Genocide, in 1 ICL,
supra note 4, at 589 - 613.
O -] (A Ao laall BaLY1 Ay pa Glead sfile Gl — dpelead) 5alY) Ay e Ad8L
613 =589 La ilu g iala — sall Jlall

(29) For a historical overview of the evolution of formal and informal limitations on the
conduct of war among Western states, see M. HOWARD, G. ANDREOPOULOS AND M.
SHULMAN, THE LAW OF WAR: CONSTRAINTS ON WARFARE IN THE WESTERN WORLD
(1994). See also generally THE LAW OF WAR CRIMES: NATIONAL AND INTERNATIONAL
APPROACHES (Timothy McCormack and Gerry Simpson eds., 1997); THE LAW OF
ARMED CONFLICT INTO THE NEXT MILLENNIUM (Michael Schmitt and Leslie Green eds.,
1998); ESSAYS ON THE MODERN LAW OF WAR (Leslie Green ed., 2d ed. 1999); Leslie C.
Green, International Regulation of Armed Conflicts, in 1 ICL, supra note 4, at 355-380;
Yves Sandoz, Penal Aspects of International Humanitarian Law, in 1 ICL, supra note 4,
at 393-416; Michael Veuthey, Non-International Armed Conflict and Guerilla Warfare,
in 1 ICL, supra note 4, at 417-438.
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(*®) For a discussion of crimes against humanity see M. CHERIF BASSIOUNI, CRIMES AGAINST
HUMANITY IN INTERNATIONAL CRIMINAL LAW (2d rev. ed. 1999); Margaret McAuliffe
deGuzman, The Road from Rome: The Developing Law of Crimes Against Humanity, 22
HuM. RTs. Q. 335 (2000).

O 3 ALYl s o padl e i a0 ApLaY) a2 el A8l

O Gaohll — Gladss 63 Al Cy o jle (1999 Asdie 430 Axgka ) (sall Jlal)

HUM. RTS. Q .335 (2000) 22 — &by} aa o3l all o588 gk slag

(3 1) See Vienna Convention on the Law of Treaties, supra note 17, at arts. 53, 64; M. Cherif
Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 59 L. &
CONTEMP. PROBS. 63 (1996).

Al all (saas iyl 64 ¢ 53 pa Bilu 17 Glala Slaaladl 58 Ly L 480k

led 4oLl aed gall g dsall o silall 8 dalall (salaall (pe dailill Ay T gall il o) 5l A ol

.(1996) 63 (&Contemp. Probs. L. 59

(** ) See von Hebel and Robinson, supra note 32. For additional commentary on Offenses
against the administration of justice, see Kenneth Harris, Article 70: Offences against
the administration of justice, in COMMENTARY ON ROME STATUTE, supra note 13, at 917-
924; Oftto Triffterer, Article 71: Sanctions for misconduct before the Court, in
COMMENTARY ON ROME STATUTE, supra note 13, at 925-936.
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(** ) Convention on the Prevention and Punishment of the Crime of Genocide, 78 U.N.T.S.
277 (New York, United Nations: 9 December 1948) reprinted in M.CHERIF BASSIOUNI,
INTERNATIONAL CRIMINAL LAW CONVENTIONS AND THEIR PENAL PROVISIONS 247-250
1997)[hereinafter ABASSIOUNI, CONVENTIONS@]. See also Lippman, Genocide, supra
note 33.

¢ dHymei ) 227UN.T.S. 78 chcleall 300Y) 4oy ja Adlaay piay Laldl) 48l
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(s 33 iala celaal 531 layd Linf il [Piglas
1997 e el (e fey G9)

(**) ICC Statute, supra note 13, at art. 7. See BASSIOUNI, CRIMES AGAINST HUMANITY, supra
note 35, at 243-275.

i s DB 7 salal (3l 13 Glely Aol Alial) AaSall ululy) ol

275-243 (A ¢3la 35 hala Al aa
(*®) BAsSIOUNI, CONVENTIONS, supra note 38, at 457-494.
494 — 457 I 5a ¢ 3ils 38 Jala LB ¢ s
) Agreement for the Protection and Punishment of the Major War Criminals of the
European Axis, Charter of the International Military Tribunal, 59 Stat. 1544, 82
U.N.T.S. 279 (New York: United Nations, 8 August 1945).
ASaall (3l s Y sl Jsal coall (e yma JUS Allaa 5 dleny dualal) 48053Y)
8 Baxiall ?‘S“ &) 2929279 UN.T.S 82 <1544 <59 b Alaill (dyl sall 4, Suall
(1945 ebane]

(*® Statute of the International Tribunal for Rwanda, Security Council Resolution 955 (1994)
49th Sess., U.N. Doc. S/RES/955, (New York: United Nations, 8 November 1994).

49 sl (1994) 955 oY) ulaa ) el 55 (b A gal) AaSaall ) plail

(1994 53 8 csasiall aa¥l 1l ) 52 520) <S/RES / 955 sasiall ad¥) il atiass

(**) Article 7(1) requires that an “attack upon a civilian population” be “systematic” or

“widespread” as does Article 3 of the Statute of the ICTR, but Article 7(2) requires that
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such an “attack” be the product of a state’s “policy”. Thus, the element of “policy” is a
prerequisite. See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 35, at 243-275.
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(** ) See Report of the Preparatory Commission of the International Criminal Court, Finalized

Draft of the Elements of Crimes, U.N. Doc. PCNICC/2000/INF/3/Add.2 (30 June 2000).
Sienn ciogsal S Y Al A el gl ilind) ASaall oy ppuimnl) il 5
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(*) 1d. at intro. to art. 7 para. 3. .3 38 7 salall (& Glall aa jall

(43 ) Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, 6 U.S.T. 3114, 75 U.N.T.S. 31, Article 50 (New York,
United Nations: 12 August 1949); Geneva Convention for the Amelioration of the
condition of Wounded, Sick and Shipwrecked Members of Armed forces at Sea, 6
U.D.T. 3217, 75 UN.T.S. 85, 6 U.S.T. 3316, 75 U.N.T.S. 135, Article 51 (New York,
United Nations: 12 August 1949); Geneva Convention Relative to the Treatment of
Prisoners of War, art. 130 (Geneva, United Nations: 12 August 1949); and Geneva
Convention Relative to the Protection of Civilian Person in Times of War, 6 U.S.T.
3516, 75 U.N.T.S. 287. art. 147 (New York: United Nations, 12 August 1949). See also
authorities mentioned supra note 34.
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(* )YProtocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts of 8 June 1977 (1977 Protocol 1),
Annex I UN. Doc A/32/144 (1977), reprinted in 16 L.L.M. 139. See YVES SANDOZ,
COMMENTARY ON THE 1977 ADDITIONAL PROTOCOLS (1986).
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(1986) 1977 &gyl <y S5
(**) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (1977 Protocol 1I) Annex
I1, U.N. Doc A/32/144 (1977), reprinted in 16 I.L.M. 1391. See SANDOZ, COMMENTARY,
supra note 49. =
A dalaall o) 3 e Ulas dleny daleiall 5 Cigin cEEY L) OS50
dails 2el s (11977) 144/320/1 2tisa ¢ 3aaial) ad¥) 2 Gale (2 JsS5i4 1977)
LG 49 Gl (Bt ¢ il 5l 1391 axed) L1 16 B

(*) See also Convention Respecting the Laws of Customs of War on Land (Second Hague
1V), 36 Stat. 2277 (The Hague: 18 October 1907)

Adaill 36 (4 4l SWY) A0 el Gl el gl 8 el i AEEY) Lay

(1907 58 18: saY) 2277 ()

(*) For ratifications of the two protocols to the four Geneva Conventions, see BASSIOUNI,
CONVENTIONS, supra note 38, at 457-494
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(**) Articles 11 and 24 expressly state that ICC jurisdiction is prospective.
s A G A sal) Alad) ASad) aliaial o - sems 0 5824 ¢ 11 sl
(**) See Report of the Working Group on Elements of Crimes, supra note 45.
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(*® ) See M. Cherif Bassiouni, The Normative Framework of International Humanitarian
Law: Overlaps, Gaps, and Ambiguities, 8 TRANSNATIONAL L. & CONTEP. PROBS. 199
(1998).The civilist legal systems address this problem as a Concours ideal d’infractions.
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(°1) See generally Saland, supra note 15. For additional commentary on Ratione Temporis,
see Sharon A. Williams, Article 11: Jurisdiction ratione temporis, in COMMENTARY ON
ROME STATUTE, supra note 13, at 323-328. For additional commentary on the treaty's
entry into force, see Roger S. Clark, Article 126: Entry into force, in COMMENTARY ON
ROME STATUTE, supra note 13, at 1289-1291.
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(*® Atticle 11 should have been merged with Article 24. Article 11 overlaps with Article 24,
but as stated above, because Article 11 was contained in Part 2, it went directly to the
Committee of the whole and not to the Drafting Committee, see Bassiouni, Negotiating
the Treaty of Rome, supra note 18. In the event of a possible inconsistency, Article 24
should control as it is elaborated in Part 3, which concerns general criminal law
principles.
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(*®) See Lee, supra note 13, at 32. For additional commentary on Ratione Personae, see Kai
Ambos, Article 25: Individual criminal responsibility, in COMMENTARY ON ROME
STATUTE, supra note 13, at 475-493. On the subject of Individual criminal
responsibility, see generally Farhad Malekian, International Criminal Responsibility, in
INTERNATIONAL CRIMINAL LAW, VOL. I 153-222 (M. Cherif Bassiouni, ed. 1999).
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(** For a discussion of the criminal responsibility of states and organizations under
international criminal law, see Bassiouni, Sources of International Criminal Law, supra
note 4, at 24-31.
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(*®) See Saland, supra note 15, at 202. For additional commentary on Immunity, see Otto
Triffterer, Article 27: lIrrelevance of official capacity, in COMMENTARY ON ROME
STATUTE, supra note 13, at 501-515.

b 13 iela ol Loy plas e el (3 dpans ) ddiall A8 Y 227 30l

.515-501

(*® ) See von Hebel and Robinson, supra note 32, at 81-85. For additional commentary on
jurisdiction over the crime of aggression, see Zimmerman, supra note 32, at 102-106.
For additional commentary on amending the treaty, see Roger S. Clark, Article 121:
Amendments, in COMMENTARY ON ROME STATUTE, supra note 13, at 1265-1273. See
also BENJAMIN FERENCZ, DEFINING INTERNATIONAL AGGRESSION (1975); M. Cherif
Bassiouni and Benjamin B. Ferencz, The Crime Against Peace, in 1 ICL, supra note 4,
at 313-354.
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(°" ) See von Hebel and Robinson, supra note 32, at 85-87.
87 -85 (B ¢332 iald ¢y puiin gy 5 daud (58 kil

(*® ) See generally Per Saland, supra note 15. For additional commentary on Criminal
Responsibility, see Raul C. Pangalangan, Article 25: Individual criminal responsibility,
in COMMENTARY ON ROME STATUTE, supra note 13, at 475-492. For additional
commentary on Exoneration of Criminal Responsibility, see Albin Eser, Article 31:
Grounds for excluding criminal responsibility, in COMMENTARY ON ROME STATUTE,
supra note 13, at 537-554; Otto Triffterer, Article 32: Mistake of fact or mistake of law,
in COMMENTARY ON ROME STATUTE, supra note 13, at 555 -572; Otto Triffterer, Article
33: Superior order and prescription of law, in COMMENTARY ON ROME STATUTE, supra
note 13, at 573-588. See generally Bassiouni, Sources, supra note 4, at 3-126. For
discussion on general principles of International Law, see M. Cherif Bassiouni, A
Functional Approach to >General Principles of International Law’, 11 MicH. J. INT’L L.
768 (1990).
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(*° ) These elements reflect general principles of criminal law contained in the world’s major
criminal justice system. The codification contained in these ICC provisions may not
however be in full conformity with the requirements of all national legal systems, but
they are not thereby in conflict with what is called the Ageneral part@ of criminal law
of most legal systems.
Jont ) Alal) Allaal) GUas A Adecaial) Aladl o sl Aalall (galaall (&t palial) o2a
e JalSl Gidie @l ae JCC ) alSal o)) sl oyl 58 VI sl ey allall
Mae ) Cailall s Lo e da jlatie Caund LIS g ¢ AAS Ada) Ay il Al bl
0 L) ey iiad ¢
(®®) The reason for the absence of such a provision was the failure of the delegates of the
Diplomatic Conference to reach consensus on a failure to act or an omission as part of
the material element. Bassiouni, Negotiating the Treaty of Rome, supra note 18, at 464.
8 ga ) Jpeasll oo sl ipall 3l g uSal 1 e i
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(6] ) For additional commentary on official capacity of offender, see Otto Triffterer,
Article27: Irrelevance of official capacity, in COMMENTARY ON ROME STATUTE, supra
note 13, at 501-514. For additional commentary on the Period of limitations, see William
A. Schabas, Article 29: Non-applicability of statute of limitations, in COMMENTARY ON
ROME STATUTE, supra note 13, at 523-527. See Christine Van den Wyngaert, War
Crimes, Genocide and Crimes Against Humanity -- Are States Taking National
Prosecutions Seriously?, in 3 ICL, supra note 4, at 227-238.
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(** ) For additional commentary on Command responsibility, see William J. Fenrick, Article
28: Responsibility of commanders and other superiors, in COMMENTARY ON ROME
STATUTE, supra note 13, at 515-523. See Jordan J. Paust, Superior Orders and
Command Responsibility, in 1 ICL, supra note 4, at 223-238.
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(® ) See generally Lionel Yee, The International Criminal Court and The Security Council,
in MAKING OF THE ROME STATUTE, supra note 13, at 143-152. For additional
commentary on Referring ASituations@ to the Court, see Williams, Article 12, supra
note 20; Sharon Williams, Article 13: Exercise of Jurisdiction, in COMMENTARY ON
ROME STATUTE, supra note 13, at 343-352; Antonio Marchesi, Article 14: Referral of a
situation by a State Party, in COMMENTARY ON ROME STATUTE, supra note 13, at 329-
359.
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(** ) For additional commentary on crimes within the jurisdiction of the court, see Andreas
Zimmerman, supra note 32.
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(®* ) The small group of delegates worked with the Chairman of the Committee of the Whole
to develop the text. It is clear that they did not intend to alter the essence of a “referral,”
namely a “situation.” See Bassiouni, Negotiating the Treaty of Rome, supra note 17, at
443, 453, 457-458 (1999). It is difficult to ascertain the view of the negotiating
conditions, and the drafting of this provision by a few delegates and not by the Drafting
Committee (that was not referred the provisions in Part 2), what the appropriate
formulation was to be. Most likely it was intended to be “a situation giving rise to a
crime within the jurisdiction of the court.” Even though most of these words are absent
from the text, it is surely construed that way. Any other construction would absurdly
result in non-parties having the ability to select which Acrimes@ are to be investigated
and which ones should not, and by implication also predetermine which party is to be
investigated. Such a situation would fly in the face of all the basic principles on which
the ICC’s jurisdiction is founded.
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(®® ) See generally Silvia A. Fernandez de Gurmendi, The Role of the International
Prosecutor, in MAKING OF THE ROME STATUTE, supra note 13, at 175-188. For
additional commentary on Proprio motu, see Morten Bergsmo and Jelena Pejic, Article
15: Prosecutor, in COMMENTARY ON ROME STATUTE, supra note 13, at 359-373.
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(*” ) See generally Fabricio Guariglia, Investigation and Prosecution, in MAKING OF THE
ROME STATUTE, supra note 13, at 227-237. For additional commentary on admissibility
of a case, see Williams, Article 17, supra note 22; Christopher K. Hall, Article 19:
Challenges to the jurisdiction of the Court or the admissibility of a case, in
COMMENTARY ON ROME STATUTE, supra note 13, at 405-419.
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419 - 405
(®® ) For additional commentary on the Pre-Trial Chamber and arrest warrants, see Angelika
Schlunk, Article 58: Issuance by the Pre-trial Chamber of a Warrant of Arrest or a
Summons to Appear, in COMMENTARY ON ROME STATUTE, supra note 13, at 753-764.
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(¥ ) For additional commentary on the Pre-Trial Chamber and prosecution, see Kuniji

Shibahara, Article 61: Confirmation of the charges before trial, in COMMENTARY ON

ROME STATUTE, supra note 13, at 783-792. =
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(™ ) See generally Immi Tallgren, Article 20: Ne bis in idem, in COMMENTARY ON ROME
STATUTE, supranote 13, at419-434.
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('Y For additional commentary on the Organs of the Court, see Karim A.A. Khan, Article 34;
Organs of the Court, in COMMENTARY ON ROME STATUTE, supra note 13, at 589-594.
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) See generally Medard R. Rwelamira, Composition and Administration of the Court, in

MAKING OF THE ROME STATUTE, supra note 13, at 153-174. For additional commentary

on The Presidency, see Jules Deschenes, Article 38: The Presidency, in COMMENTARY

ON ROME STATUTE, supranote 13, at 611-615.
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(™) See generally Rwelamira, supra note 106. For additional commentary on The Judges,
see Zhu Wen-qi, Article 36: Qualifications, nomination and election of judges, in
COMMENTARY ON ROME STATUTE, supra note 13, at 599-608.
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(™ For additional commentary regarding the immunity of judges, see Jules Deschenes,
Article 40: Independence of the judges, in COMMENTARY ON ROME STATUTE, supra note
13, at 619-624; Jules Deschenes, Article 41: Excusing and disqualification of judges,
in COMMENTARY ON ROME STATUTE, supra note 13, at 625-627.
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() See generally Rwelamira, supra note 106. For additional commentary on The Prosecutor,
see Morten Bergsmo and Frederik Harhoff, Article 42: The Office of the Prosecutor,
in COMMENTARY ON ROME STATUTE, supra note 13, at 627-636.
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(") See generally Rwelamira, supra note 106. For additional commentary on The Registry,
see David Tolbert, Article 43: The Registry, in COMMENTARY ON ROME STATUTE, supra
note 13, at 637-646.
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646 — 637 L= la
(") See generally Rwelamira, supra note 106. For additional commentary on the Assembly
of States Parties, see S. Rama Rao, Article 112: Assembly of States Parties, in
COMMENTARY ON ROME STATUTE, supra note 13, at 1201-1214.
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(78) See generally Yee, supra note 63. For additional commentary on the Security Council,
see Morten Bergsmo and Jelena Pejic, Article 16: Deferral of investigation or
prosecution, in COMMENTARY ON ROME STATUTE, supra note 13, at 373-382.
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(™) See generally Rwelamira, supra note 106. For additional commentary on The United
Nations, see Antonio Marchesi, Article 2: Relationship of the Court with the United
Nations, in COMMENTARY ON ROME STATUTE, supra note 13, at 65-71.
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(") Other treaty based organizations that have a relationship with the United Nations are:

Committee against Torture; Committee on Economic, Social and Cultural Rights;
Committee on the Elimination of All Forms of Racial Discrimination; Committee on =
=the Elimination of Discrimination against Women; Committee on the Elimination of
Racial Discrimination, Committee on the Protection of the Rights of All Migrant
Workers and Members of Their Families; Committee on the Rights of the Child.
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(*") See generally Rwelamira, supra note 106. For additional commentary on the Operation
of the Court, see Gerhard A.M. Strijards, Article 3: Seat of the Court, in COMMENTARY
ON ROME STATUTE, supra note 13, at 71-88; Wiebke Ruckert, Article 4: Legal status
and powers of the Court, in COMMENTARY ON ROME STATUTE, supra note 13, at 89-96.
b ASadll Jae Joa Gl o el Wil 117 el o) paaly s Aale ddaay i)
el ¢l Lag ) pldai e 3alaill 8¢ daSaall e 3 saldl ¢ ola) i o5l e
& lgtaln g aaSaall gldll 38 ;43¢LA‘QJ:\5})£T_\£J; 88 — 71 il 13
96 — 89 (& s 13 (aale ¢l Lay ) ollai e (et
(**) For additional commentary on the Languages of the Court, see David Tolbert, Article 50:
Official and working languages, in COMMENTARY ON ROME STATUTE, supra note 13, at
675-679.
au,l) ALY 250 3ol ol g8 adln lail cdeSaal) Glal Jea ladaill e 2 hall
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<3 AlSaY L Blei Ll dalag g g ol 3 ) AUail G geai Juaedl
e i [49-47-46-44-42 -39 -35 3 sa] Condll s all al Ll
Jﬁﬁ} [(1)122 BJ\_A] ?ﬁJP éhsj ‘u:\m.d\ 4_‘\51.% cL;cJ.A\ ‘u.n:\fa)j\ ¢slzadl)
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(*®) See generally Tuiloma Neroni Slade and Roger S. Clark, Preamble and Final Clauses, in
MAKING OF THE ROME STATUTE, supra note 13, at 421-450. For additional commentary
on Amendments, see Clark, Article 121, supra note 32; Roger S. Clark, Article 122:
Amendments to provisions of an institutional nature, in COMMENTARY ON ROME
STATUTE, supra note 13, at 1273-1277.
oo b el 5 dpneaill ASaY) el PIS yim 5 5 Dl 555 sals i Al Admy
¢ Bl Jsa el (e 356l 450 — 421 Gl 13 Gl ) Loy ol
aldai o el 8 o sall aldall 3 HSAY) e cdasill 1122 ale & DS L
1277 - 1273 2 Gl 13 Giala ol Ly
(** See generally Slade and Clark, supra note 117, at 431-432. For additional commentary
on Reservations, see Gerhard Hafner, Article 120: Reservations, in COMMENTARY ON
ROME STATUTE, supra note 13, at 1251-1264.
Glalaill ey 3all 432 — 431 8 Wl 128 Giala &l IS 5 Dl dale dduay il
LA})e\_hJ‘HQéM“ﬁ‘ Caldasanl) 1203)\.45)ABL% AJLQJ:\AJ.L\J\ ¢l aganl) d};
1264 — 1251 2 Gla 13 (el ul)
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s mb) QUi of Aids o el 8 Jsanl) Jid 2S5 Ayl
Ler Jsaxall el 5z dlaill 20 BV 2all e g gy &) o) Clilana
ccligganly 3laial) ol AUl 3 gy Craa 53 ) 5 (3 sial) o2 5 B0 50
O30 3 583 Fle e oy s dbliall A 3 all § LR LY A aSladl)
& Lo (o saaiall agiall (358 dles Al 5 daSlaall J8 Loy sl
(1)678Ld
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(*) See generally Hakan Friman, Rights of Persons Suspected or Accused of a Crime, in

MAKING OF THE ROME STATUTE, supra note 13, at 247-261.
Aelin b e ya Cagial f pgsh 4l (alaiY1 (5 ia (e b IS (Lo gae ¢ ki
261247 3 13 sl oulill Ly ol
(*%) See ICC Statute, supra note 13, Parts. 4-7. See also THE PROTECTION OF HUMAN RIGHTS IN
THE ADMINISTRATION OF JUSTICE: A COMPENDIUM OF UNITED NATIONS NORMS AND
STANDARDS (M. Cherif Bassiouni ed., 1994). See generally LEs DROITS DE L’HOMME A
L’AUBE DU XXIe SIECLE (Karel Vasak ed., 1999).
Gles Lad Hhily 7-4 e13al 13 Ciels Adsall dilial) Aaaall _ula) alladl) k)
(g a0 gana) Basall (v;\z\ nbaag ol ADA Aaall 3 ) A LYl B
Ak Gl s JS) (el ) e (8 ) i cLasas Sl (1994 Ansks
(1999
(*”) The Preparatory Commission began its work in 1999 concerning the “Rules of Procedure
and Evidence,” and they were completed in June 2000. They supplement the provisions
of the Statute.
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EJLa] Q\;\)A:}” BJ_A."QL_\A d};\u u.u\_uj JQ\J_"I pac )Jj.} ?J L caalidl
e i Y A Sl A s @i GLSI3 L aaaily 39[(1)53

i) 5 iy g o) saY) ael sy Blaty Lad 1999 A 8 Lelee Ay jroanil Aaall) sy
L) AU (el JaSa (85 ¢2000 B s 53 B
(®) For additional commentary on Rules of Procedure and Evidence, see Bruce Broomhall,
Rules of Procedure and Evidence, in COMMENTARY ON ROME STATUTE, supra note 13,
at 679-694.
b e BY 15 el saY) 20l 8 e sgn s s el el a Yl sl 8 e ila) 3alail
694 - 679 La 13 Gials (i) Loy pldai e (3alasl
) See generally Guariglia, Investigation and Prosecution, supra note 43. For additional
commentary on the Investigation Process, see Morton Bergsmo and Pieter Kruger,
Article 53: Initiation of an investigation, in COMMENTARY ON ROME STATUTE, supra
note 13, at 701-714; Morten Bergsmo and Pieter Kruger, Article 54: Duties and powers
of the Prosecutor with respect to investigations, in COMMENTARY ON ROME STATUTE,
supra note 13, at 715-726; Christopher K. Hall, Article 55: Rights of persons during an
investigation, in COMMENTARY ON ROME STATUTE, supra note 13, at 727-734; Fabricio
Guariglia, Article 56: Role of the Pre-Trial Chamber in relation to a unique
investigative opportunity, in COMMENTARY ON ROME STATUTE, supra note 13, at 735-
742; Fabricio Guariglia and Kenneth Harris, Article 57: Functions and powers of the
Pre-Trial Chamber, in COMMENTARY ON ROME STATUTE, supra note 13, at 743-752;
Angelika Schlunk, Article 58, supra note 68.
Q\;\ﬁ! ‘;.c @L.a\ LB:‘S’IJJ 43 u;'mu ‘fll.\a.“ ;\.&f}“} das;ﬂ\ d:ﬁ.;aﬁ sLn}n:; ¢).E§\
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(*®) See Fabricio Guariglia, Role of the Pre-Trial Chamber in Relation to a Unique
Investigative Opportunity, in COMMENTARY ON ROME STATUTE, supra note 13, at 737-
738.
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(*) For additional commentary on the confirmation of charges, see Shibahara, supra note 69.
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(*®) See generally Hans-Jorg Behrens, The Trial Proceedings, in MAKING OF THE ROME
STATUTE, supra note 13, at 238-246. For additional commentary on the Trial, see
William A. Schabas, Article 63: Trial in the presence of the accused, in COMMENTARY
ON ROME STATUTE, supra note 13, at 803-809; William A. Schabas, Article 66:
Presumption of innocence, in COMMENTARY ON ROME STATUTE, supra note 13, at 833-
844; William A. Schabas, Article 67: Rights of the accused, in COMMENTARY ON ROME
STATUTE, supra note 13, at 845-868; David Donat-Cattin, Article 68: Protection of the
victims and witnesses and their participation in the proceedings, in COMMENTARY ON
ROME STATUTE, supra note 13, at 869-888; Harris, supra note 37; Rodney Dixon and
Helen Duffy, Article 72: Protection of national security information, in COMMENTARY
ON ROME STATUTE, supra note 13, at 937-946
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3 5l Balgd (8 Jaatl () 4wl 3 Ao i () sl saleddl (1) Jaiis
G AaSaally Calalall (e L8V (c2) AaSaally cplalal) Gl ) 5 2365 ()

(°®) For additional commentary on Evidence, see Hans-Jorg Behrens and Donald K. Piragoff,
Article 69: Evidence, in COMMENTARY ON ROME STATUTE, supra note 13, at 889-916.
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AaSadll 48 je )l 48 (7)) Al (ol 58 AplS) 5 AaSadl) alaial
anial (52 (o o8l (3) laaall (i sl g A gial) 55 5e) nlly o) AL
o ligiat o) 4aY ele ) Jiaad daSlaall (8 Loy dalaldl o 55il 5 4500
b 3w e s 0l e 3l el il 1Y Gl e Jsall e sl a8
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(°"y For additional commentary on the Court's decisions, see Otto Triffterer, Article 74:
Requirements for the decision, in COMMENTARY ON ROME STATUTE, supra note 13, at
953-964.

Al Byl 274 sl o g b ASadl @l e Gilaa) Gl
964 — 953 (3 13 (ele oulas¥) Loy ol o Galaill el A
@) Report of the Preparatory Commission for the International Criminal Court, Finalized
Draft Text of the Rules of Procedure and Evidence, U.N. Doc.
PCNICC/2000/INF/3/Add.1 (12 July 2000). =
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A Shiaall o J sV 5 jolaany oSl o il je A aSadl) (i 5
[(2)70 53] Ay sl S5 ) (e Alianial

Oty A0V 5 le) s g el ol (a5 4y ghall aany daSaall o 58589
s il A il Cag ydall g o yalisad Hlie) 8 aal o Al e
J71820d] o)l

plbaill 882 sl Wl alld @S alacYl Ay e caa sl aily 74
ol Jsall A8 cililaall ulul) alail aody @lld ae g daSaall ol
A gl Gagaidl Al e 55 gl A gle (o saiall G il
Lodie Loy dalall iy giall Sodai of Jsall g o8 (e s Al gl 58
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(1% See generally Rolf Einar Fife, Penalties, in MAKING OF THE ROME STATUTE, supra note

13, at 319-344. For additional commentary on penalties, see Harris, supra note 37;
Triffterer, Article 71, supra note 37; Rolf Einar Fife, Article 80: Non-prejudice to
national application of penalties and national laws, in COMMENTARY ON ROME
STATUTE, supra note 13, 1009-1014.
0= 13 Ulela ) Lo gy alai Aelia 8 ol giall cCald 53 Calg ) Lo sac ¢ il
b 3 Cady )5 37 el Gl il il e Sl) (5aleil 344 — 319
plad e Galatll o8 doida ol gl 68 5 by giall ida o) Baadailly JMAY) aae 180 3Ll
1014 — 1009 ¢13 Gl o) Las )
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(<) Ao asSadll (ad il diuis (3) agle asSadl pala il cile
asSaall ot all Cagyda s day yall ludley Aliaiall Jul gl (e clld e
Aol a2l 13 Ala 5 [(3) 103 saball] day yall Jladll 2l g agle
La a5 Al Aliall cibaons el (e sl (8 A giall ol oy A g0 61 il
Astad) i o Al Al gall () 58 a8 5 [(4)103 Balall ] ddpcal) 4l 2l
Gl 50 Ll Glaal 28wl g lia gl o daSaall oyl @l pa g uanll 5 530
1021106 s3] Adsal) el o

iy o St () A aall W) Gy Y Gl e N AmYL 9]
Baa B (ad 8l elial axy V) Cadail 1aa Jhay aSall §san Y g4 sial)
3alall] Blaall (5o Luaall 4 i Alla 8 Lale 25 30 4iliadl of 4 ghall
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(**"y For additional commentary on Sentences, see Gerhard A.M. Strijards, Article 103: Role

of States in enforcement of sentences of imprisonment, in COMMENTARY ON ROME
STATUTE, supra note 13, at 1159-1170.
2 dsall 5521103 salal) cajlag i 3 jla pn lail Ay shally AlSaY) e i) Glatl
(bl Loy alai e el 8 ccmul) Gy siny 5 0lall Aliall KAV Maty ol s
1170 — 1159 0= 13 s
(") For additional commentary on Enforcement of Sentences, see Roger S. Clark, Article
106: Supervision of enforcement of sentences and conditions of imprisonment, in
COMMENTARY ON ROME STATUTE, supra note 13, at 1177-1180.
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Uasll (z) @280 8 Wasd) () o) a1 (8 Waali(l) - 4ol )
Gla) Ao s o als e Al Gl G e Bl (9) o 58l dan b
it oy oSy ey ) ALY [(1) 818aall] el yaY) 4
G A e @y pae il G gaa g [(2) 8133l 4 saal) Bas e gads
tsh e Lgiaia (g

) e (k) piay ol iy (52l A () ) sl 5 aliaia (1)
30 4y (2 ) 5l (z) ol o Gl adliy a2 i)
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[82 5ala] daSlaall daiis ff o) jaY! yaw (S de jull

(') See generally Helen Brady and Mark Jennings, Appeal and Revision, in MAKING OF THE

ROME STATUTE, supra note 13, at 294-304. For additional commentary on Appeals, See
Christopher Staker, Article 81: Appeal against decision of acquittal or conviction or
against sentence, in COMMENTARY ON ROME STATUTE, supra note 13, at 1015-1028;
Christopher Staker, Article 82: Appeal against other decisions, in COMMENTARY ON
ROME STATUTE, supra note 13, at 1029-1033.
LA})?LEA&QM‘;‘L;\)A\}QUEJX\ c)#ﬁﬂ)ujga\ﬁm 3 tA}A‘; ¢ ).Ei\
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Logy aldai o Galaill 3¢ 2 gaally ol f 2aY) of 3e) ) ) 8 el (8] salal
<l el 82 alall ¢ SUiv i g S5 1028 — 1015 2 13 il (i)
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Llie Gl goi pday yodl o) ddhlull daSadll )5Sy 94
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Jsas [(1)75 33lal] avge Gday L o Llaall 4l (631 55 jld
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("*)See generally Christopher Muttukumaru, Reparation to Victims, in MAKING OF THE ROME
STATUTE, supra note 13, at 262-269. For additional commentary on Victims' and
Witness' Rights, Donat-Cattin, Article 68, supra note 60; Donat-Cattin, Article 75, supra
note 63.

Lagy plai delua (& cagle Jaall (gl ¢ g olesSsise i g S Adle ddiay kil

5 pede aadl Gia Jsa lidaill e 2 3all 269 — 262 La Bl 13 iala ¢l

Tl 63 (iala 75 3ol ¢ il el g2 ¢l 60 Liela (68 3ala ¢ (il il g0 ¢ g i)

(") Rules of Procedure and Evidence, supra note 83.

83 Uala Gl e Jlall 5 ¢l jaY) 20l 3
) For additional commentary on Reparations, see David Donat-Cattin, Article 75:
Reparations to victims, in COMMENTARY ON ROME STATUTE, supra note 13, at 965-978.

cagrle il (g eai 175 Bake ¢S s Al cCiliay gl Jsa Gl e & hall
978 — 965 L ¢l 13 ala () Lay ) s e 3daill 3
(") For a description of the various modalities of reparation, see Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Violations of
International Human Rights and Humanitarian Law,, UN. Doc. E/CN.4/62 (18 =
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3K Jaad 2odlay) 8 ol el Jgall g and gal) Asliall iaSadll oY)
[(5)75 5alall] Alad 3 A jadll il ) 8l

G sina ¢ L) A gall Ailiad) AeSaall Wl JUlail) Ll (6 3 95
Dran 055 Ssaas OV[79 33l aa sl 5 agule Sinall mllal (paals
ol &l ol e Alcan ) AW J) sa¥) el (3 gaiin J el
138 e iy oy ydl sl daSaall ) gmy 5 [(2)79 32Lal] 5 jaladl)
[(2)75 33l ]agale aall § saial

DAl et (6l (e iy gatty el ) dalis daSaall (558 .96
uidal) Juadl 2l (el e S 51 Sind o il 5 aidad) addll (5 g
Yol aay Agall o il gailly el i p (S Y 48 cdlgall (5 530

=January 2000)(Annex). See Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power, G.A. Res. 40/34, UN. GAOR, 7th Sess. (1985). See
International Criminal Tribunal for Yugoslavia, S.C. Res. 808, U.N. SCOR, 48th Sess.,
3217th mtg., U.N. Doc. S/RES/808 (1993).
o sl Ay yall T shaddl 5 Al goalaall kil il ganll Adlidal) & aill aa g3l
UN. o) Gsins o) L) ol Sl b pale Gindl b
Llaal dlaall Zli) gs0bd) B3 | Doc.E/CN.4/62 (18 January2000)(Annex).
calalll) d)\.'ﬁ\...u\ Ec\.u] 9 a.ag)aj\
S.C. Res. UN. SCOR, 48th Sess., mtg UN. lu s sl 43 gall Zilial) daSaall Hlai)
G.A. Res. 40/34, U.N. GAOR, 7th Sess.(1985). Doc. S/RES/808 (1993).

("% For additional commentary on Payment of Awards, see Mark Jennings, Article 79: Trust

Fund, in COMMENTARY ON ROME STATUTE, supra note 13, at 1005-1008.
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ST ¥
e Al Al g A 53 8 ea ) A (e 2ol i o s 198
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(") See generally Trevor Pascal Chimimba, Establishing an Enforcement Regime, in

MAKING OF THE ROME STATUTE, supra note 13, at 345-356; see generally Phakiso
Mochochoko, International Cooperation and Judicial Assistance, in MAKING OF THE
ROME STATUTE, supra note 13, at 305-318. See generally 2 INTERNATIONAL CRIMINAL
LAW: PROCEDURAL AND ENFORCEMENT MECHANISMS (M. Cherif Bassiouni ed., 1999)
[“2 ICL”].
(i) L ol Jae (8 (520 ol oLt «Liapandh JISuly s 5 cale dimy Hlai
ol Ol ¢ S gdpdiga suSlicdale dday kil 356 — 345 (<13 Chda Gl
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(") For additional commentary on Cooperation, see Claus Kress, Article 86: General
obligations to cooperate, in COMMENTARY ON ROME STATUTE, supra note 13, at 1051-
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88: Availability of procedures under national law, in COMMENTARY ON ROME STATUTE,
supra note 13, at 1069-1071.
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("®) See generally Donald K. Piragoff, Protection of National Security Interests, in MAKING
OF THE ROME STATUTE, supra note 13, at 270-293. For additional commentary on
national security protections, see Dixon and Duffy, Article 72, supra note 80.
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("™ For additional commentary on Cooperation, see Claus Kress and Kimberly Prost, Article
87: Requests for cooperation: general provisions, in COMMENTARY ON ROME STATUTE,
supra note 13, at 1055-1069.
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(*"%) For additional commentary on Requests for Arrest and Surrender, see Kimberly Prost,=

=Article 91: Contents of request for arrest and surrender, in COMMENTARY ON ROME
STATUTE, supra note 13, at 1091-1097.
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1097 — 1091
("% For additional commentary on Surrender, see Claus Kress and Kimberly Prost, Article
89: Surrender of persons to the Court, in COMMENTARY ON ROME STATUTE, supra note
13, at 1071-1081.
: 89 Balall ¢ Conn g (Ao 5 i pS u A8 ) caaladl) Jsa DA (e 3y 3l
o= Gl 13 (tala ¢l Lag ) pldas e el 8 ciaSadll ) palasV) o
.1081 - 1071

96



Al g il dpiliall) 3asluall g A gall gl (8 ady Jgaad))

mt f ad Y deSadll o)

s (bl ol jeY) il @
I e il Lo DU ULl 4 al gy JSE A A0S bl (5 o g
Ay A5 DA (e e Jainial ualadl | guall il I3 Lgia o pllaal) 31

(3 548 89 33Lll)

4 sl Al bl sl 3l sl

salall) aaladll bl 2023 Adls 8 @
(90

e s 4 i (f AaSaall J52 Y o
el as el sl (o (omily B2cbisa
e Gy s e Gyt o
Gl Lad (ol G 58l gay Lgtlal i
Aonlesball laall o Al Clilas,
Al Lo Q4G &) pal dayls CilSliaa o sl
qujéc‘zljdmaﬂjw\éiﬂuﬂ
oo dowl Jal e AN Al el
(1 55 98 5aall) dilasl

pfi b as 55 o AaSaall Hina Y @
O ) Lgal) s sall A gl (e ol
Lelal 3 ae 31 Y s (o i sy
A pal) A8 g i A g0 LB o g
Al S s (pmdh il Lo 35S ALyl
O LSl p 3 (S5l e ¢ AaSadll ¢ ) gl

sl jad il ad) 1Y o
e by iaSaa aldf Linls 4
o Alladl ) g a2e fase (plad
=il e (4 e ol D
20 aall 84 de a s aidl
(13)(2 5 a8 895l

Lla Sl yal A S 1Y o
ia llall L) da sal) Ad 50l 4
118 LS oy Uaall s Y
i) ol 8 LaSa 2y ad )
Gl Al ey 2l e A a0
0 gall 5 gy clgans A daSadl)
S G815 o et L) 4 5l
5 88 895alall) o dlall (yd 3
R

Gl aslaall i JliSa2 < @
558 97 salall) (b)) Audwi) e DU

sl aYlael e 181 Baclall kil (1)
g o) aY) ae) B e 183 saclill Lkl (14

97




Al el A gal) G glat e Y Jaas o(

98 salall) 9@l o g gaslacy | ar &y o lbd s i o
(2888 | ol JAy ae )« Hdaly (pad )
Al 3 g lSe aat 3 geal)
G Gl (5 o e g thadl)
padill () 7 sz g aST 28 (5 5l
e Adabaial) A gall 83 g gl
330 ) (A asall il
0(=3%97

A s d )y wn o e
A sl Al gall Jas o clleyy Al
Gl saalad ol il udlall L)
Adgel ) L gula il 38
0(z 3,8 97 s3lall)cs Al

Al cuilSy b e A e JAY) alidll (Gl aad 13 105
bl davia 40 all i 50 oy 38 150 o) Y daaald Lgie oo sllaal
A ol La )l A laal Lgie o pllaall 4350 e aay o5 e ¢« AV
() baasiall Cldlall & ) 53 (1) Jie cellyy Alal) 48 5 Jal sl 4818 A )0
Gad il Apain g Ay jall QLSS ) LSa @l Jay s AdUall 41 50 xllas
Erm 5 [(6)90 33lall] Jainall 33 alusill (7) ¢ pgale Jinall 5 oo slladl
Gl e calida gl Uald oy hall e 3 gall e V) Gullall (6K
sal) e ey 2iind caa geady aladll LSl ol ) ol L)
Alus sl g llay Aliall 465 5 Aaglal) Ay Gl 4 85 Lgia ol
D[ (7)90 salal] 2l

s o) aY) ae) B e 195 B2l kil (1)

(""y For additional commentary on Competing requests, see Kimberly Prost, Article 90:

Competing Requests, in COMMENTARY ON ROME STATUTE, supra note 13, at 1081-1091.
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(""See generally Dionysios D. Spinellis, Securing Evidence Abroad: A European

Perspective, in 2 ICL, supra note 4, at 359-380; Bruce Zagaris, Gathering Evidence
from and for the United States, in 2 ICL, supra note 4, at 457-472; Edward M. Wise,
Aut Dedere Aut Judicare, in 2 ICL, supra note 4, at 15-32; Ekkehart Muller-Rappard,
Inter-State Cooperation in Penal Matters within the Council of Europe Framework, in 2
ICL, supra note 4, at 331-358; Alan Ellis, Robert L. Pisani and David S. Gualtieri, The
United States Treaties on Mutual Assistance in Criminal Matters, in 2 ICL, supra note 4,
supra note 22, at 403-444; Mohamed Abdul-Aziz, International Perspective, in 2 ICL,
supra note 4, at 487-504; M. Cherif Bassiouni and Grace M.W. Gallagher, Policies and
Practices of the United States, in 2 ICL, supra note 4, at 505-544; Helmut Epp, The
European Convention, 2 ICL, supra note 4, at 563-586; M. Cherif Bassiouni and David
S. Gualtieri, International and National Responses to the Globalization of Money
Laundering, in 2 ICL, supra note 4, at 675-736; Kimberly Prost and Angelika Schlunk,
Article 93: Other forms of cooperation, in COMMENTARY ON ROME STATUTE, Supra note
13, at 1101-1118; M. Cherif Bassiouni, Policy Considerations on Inter-State
Cooperation in Criminal Matters, in 2 ICL, supra note 4, at 3-14.
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(") For additional commentary on Immunity, see Kimberly Prost and Angelika Schlunk,

Article 98: Cooperation with respect to waiver of immunity and consent to surrender, in
COMMENTARY ON ROME STATUTE, supranote 13, at 1131-1134.
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See generally Trevor Pascal Chimimba, Establishing an Enforcement Regime, in MAKING OF THE ROME STATUTE,
at 345-356; see generally Phakiso Mochochoko, International Cooperation and Judicial Assistance, in MAKING
OF THE ROME STATUTE, at 305-318. See generally 2 INTERNATIONAL CRIMINAL LAW: PROCEDURAL AND
ENFORCEMENT MECHANISMS (M. Cherif Bassiouni ed., 1999) [ “2 ICL”].
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See Bassiouni, International Extradition,, at 588-595.
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