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DESIGN REVIEW - LEGAL SCOPE

Presenter
Presentation Notes
Thanks, Andy …for intro and hosting….talked about shared interests with APA

Mix of audience  — MDRN members welcome, and familiar topic …

For others, some brief background on “design review” … Note “MORE hands”

  { Overall, I’m Attorney BUT “setting the stage”. }





“ we shape our environment, then it shapes us”

Presenter
Presentation Notes
Where we want to be - and how look



THEN

Beauty in the eye of the beholder? :

“…amidst all the variety and 
caprice of taste, there are 
certain general principles…”

David Hume, “Of the Standard of Taste”  (1757)

Presenter
Presentation Notes
At time on AC, then Chair, 1000 cases
How many times….”dismissive”
prompted formation MDRN



MDRN - Legal “Roots”

Presenter
Presentation Notes
H&K

leading to SB 382



NOW:

Planning, politics (and lawyers):

“…How with this rage, 
shall Beauty ‘hold a plea’…”

Shakespeare, Sonnets  

Presenter
Presentation Notes
In dozen years, how things have changed
some Shakespeare know “first thing kill all the lawyers.” 
Now “rage” of politics  — “plea” is old legal reference



“Community Character” ?

Why this “update”  ? 

Presenter
Presentation Notes
So why / what now
Another change is Diversity 
Random pictures, Italy,  FL ? and Asia
What consensus re design ‘comm char’ other than over-stimuli



OVERALL “REGULATORY” ISSUES

Jurisdiction (Purposes)

Scope of Review

Delegation

Standards  (Processes) 

Presenter
Presentation Notes
Note my consulting logo,
Attorney, but not giving advice here (to save my license ;)
When talking approach Ordinances/regs address these elements ..



Historical “Precedents” 

Presenter
Presentation Notes
Lawyers like to invoke “precedents”
The issues have been the same in US
Ironically, very much later than UK..source of laws



APA - BACKGROUND / “CAVEATS”

Presenter
Presentation Notes
Since we’re on APA-CMS calendar turf, acknowledge  “classic” summary of Chicago area DR - Peggy Glasford

Since we don’t have time to review, this contains “history” leading up to AC

— based on Precedents from historic preservation
 culminating with surge of “Appearance Codes”  (1970s)		
As atty by trade,  must note/caution that still available, but very dated re IL - LEGAL analysis of issues

APA process of updating PAS, been asked to review (Marya?)




Board

Plan 
Commission

Appearance
Commission

Zoning Board
Appeals

Historic 
Preservation

Overall Context - Aspects

Presenter
Presentation Notes
Seems Very basic for this audience but REMINDER - and variations!
With legal significance when we’re talking about zoning …AC vs HPC…
And now “COMBO” approaches
So remember when broader issues, WHERE..



Presenter
Presentation Notes
Important to note that also — very different — local approaches are utilized for DESIGN aspects 

Again.. biased — but here “community appearance regulation” ..”primer”
	which I authored for Depaul (and still available through the Chaddick website)

For example, the process and scope of review varies significantly - noted here:

	- most municipalities focus on commercial buildings and architecture

	- fewer focus on residential — and there maybe overlap with Historic Preserv Commissions

	




PREVALENCE

Presenter
Presentation Notes
As mentioned, this is the rough split (compare MDRN membership of ACs)
“all are welcome here” :)
% moving to Staff/Admin since published - but APPOX
		



Presenter
Presentation Notes
But publications and focus is changing
Getting back to the Legal aspects #1 Legis intent and “Purpose” as stated in Ord.
Generally, very broad traffic and safety
HERE the # of aspects that may uniquely apply in your community!



APPEARANCE COMMISSIONS

“Discretionary?”

Presenter
Presentation Notes
Back to COMMISSION approach 
Broader discretion/flex f +/
Hope formal above than negative image below
(Olympics or The Voice, not sure…?)



COMMISSIONS - QUALIFICATIONS

Commissioners ?

Qualifications 

Legal Aspects

Hanna v. City of Chicago case

Presenter
Presentation Notes
Membership - study 3-8..issues
All Architects, Landscape,..business? recruiting qualified
But HANNA case, question impact - BUT analysis imp!



Presenter
Presentation Notes
I’m often asked, many years…does DR make difference  - and is Comm worth “risks”
This example, which maybe later  - standard YELLOW HOT DOG tubes
Where a franchise and disgruntled business owner to proud and $$ 
So what other options



PLAN COMMISSION

Presenter
Presentation Notes
All processes, LEGALLY, Review, Decision, and Appeal
PC many variations (here sub Committee)  
Pic shows formality
(check my publication) 



STAFF / ADMINISTRATIVE

Presenter
Presentation Notes
Compare here STAFF review (internal team)  

Pic - and we’ve used MDRN actors to protect innocent

ultimately Legis - Board/Council decision



LEGAL ISSUES   

State Police Power (aesthetics as general welfare)

Artistic expression under First Amendment?

Importance of procedural safeguards (Due Process)

* See, e.g. Poole, The Urban Lawyer, v.19, 1987

Presenter
Presentation Notes
Again, I’m just warm-up act for our H&K expert
But know from APA trainings, BASIC ISSUES
When you ask, “How can…” DEPENDS on which/different LEGAL foundations
Ultimate is “DUE PROCESS”, ie. “fundamental fairness.”   …standards



“STANDARDS”

Presenter
Presentation Notes
This is from a unique study - DP Prof Rotenberg attended and filmed cases
APA pod cast
Legal reference - process - note small # cases “invoking standards” …
Factor in record for litigation!



Design Guidelines

Presenter
Presentation Notes
MDRN - Best Practices and most positive over years
Use of “Design Guidlines”  - illustrated
There are legal drafting issues here, but not today



New Directions? 

Presenter
Presentation Notes
The other notable trend, somewhat opposite direction FBCs
In theory, live with the FORM without addressing details
In reality, DR needed (Standards)  and hybrid
Which creates greater possible “tension” for decisions.



POLITICAL SUPPORT !!

Community Engagement

Presenter
Presentation Notes
You will hear more about “legal” aspects
But laws are based AND enforced on political support
Probably biggest missing in your communities these days
Yet optimistic, here in my local Glenview example the possibilities for BUILDING support 
	(incl social media - WHEN effectively used)  
Years of Downtown “revitalization”  our Friends group 1200 followers in few months



Presenter
Presentation Notes
Finally, commercial for MDRN
If you want to know more about - and from perspective of your Boards/managers
This recently published in IML  (and DP Chaddick website)




APPENDIX - REFERENCE



The Illinois Act (P.A. 95-0475)

Amendment to 65 ILCS 5/11-13-1

“…the corporate authorities in each municipality have the 
following powers:

* * *
(12) to establish local standards solely for the review of the

exterior design of buildings and structures, excluding utility
facilities and outdoor off-premises advertising signs, and
designate a board or commission to implement the review
process.”

Presenter
Presentation Notes
JULIE SLIDE:
Well, here’s what’s left of the bill after the Senate Local Government Committee weighed in….This is sort of the reverse of what happened with Senate Bill 94 (the anti-Klaeren bill) that started out as one simple sentence and ended up with what we have today.  

The good news is that the bill is a lot shorter so I can fit the entire text on ONE screen and even better, you can read it!   In short, this bill amends the Zoning Enabling Act to add a new “power” for municipalities to “establish local standards solely for the review of the exterior design of buildings and structures, excluding utility facilities and outdoor off-premises advertising signs, and designate a board or commission to implement the review process.”   

And there really isn’t any bad news here.  Although this version of Senate Bill 382 doesn’t provide quite as much guidance to a municipality in drafting a design ordinance, particularly how specific the design standards have to be, it does provide express authority for municipalities to (1) adopt standards for design review and (2) designate an architectural review board to consider design review.  That is more than municipalities have currently, and addresses the two issues that were fatal to the architectural design ordinances in the Pacesetter, RST, and Waterfront Estates cases, concerning design standards and unlawful delegation of authority.

Senate Bill 382 unanimously passed both the Senate and the House and is awaiting the Governor’s signature.  It is expected that this bill will become law shortly.  So, what does that mean today?
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